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who conducts geological studies of potential 
future drilling sites. Employee W performs 
no other services for Employer B. Absent ap-
plication of the optional rule in this para-
graph (d), Employee W would be considered 
to provide services to both of Employer B’s 
lines of business. See Example 12 under para-
graph (c)(7) of this Section. However, be-
cause Employee W’s services to the retail 
marketing line of business contribute solely 
to providing lubricating oil and gasoline 
products from the exploration, production, 
and refining line of business to the retail 
marketing line of business, under the op-
tional rule in paragraph (d)(3)(i) of this sec-
tion Employee W is not treated as providing 
services to the retail marketing line of busi-
ness.

Example 5. The facts are the same as in Ex-
ample 4. Employee Y is a vice president in 
Employer B’s home office. As part of his sen-
ior management responsibilities, Employee 
Y helps to set the rate of production at Em-
ployer B’s refineries in the United States and 
also helps to set the price charged at the 
pump at the retail filling stations owned and 
operated by Employer B in this country. Ab-
sent application of the optional rule in this 
paragraph (d), Employee X would be consid-
ered to provide services to both of Employer 
B’s lines of business within the meaning of 
paragraph (c)(5) of this section for purposes 
of satisfying the separate workforce require-
ment of paragraph (b)(4) of this section. Be-
cause Employee X helps to set the price 
charged at the pump by Employer B’s retail 
marketing line of business, Employee X’s 
services to the retail marketing line of busi-
ness are not limited to contributing solely to 
providing lubricating oil and gasoline prod-
ucts from the exploration, production, and 
refining line of business to the retail mar-
keting line of business, as required under 
paragraph (d)(3)(i)(B) of this section. Accord-
ingly, even though Employer B’s two lines of 
business satisfy the requirements of this 
paragraph (d) with respect to both lubri-
cating oil and gasoline products for the test-
ing year, and even though Employer B ap-
plies the optional rule in this paragraph (d), 
Employee X is still considered to provide 
services to both of Employer B’s lines of 
business.

[T.D. 8376, 56 FR 63442, Dec. 4, 1991, as amend-
ed by T.D. 8548, 59 FR 32917, June 27, 1994]

§ 1.414(r)–4 Qualified separate line of 
business—fifty-employee and notice 
requirements. 

(a) In general. This section sets forth 
the rules for determining whether a 
separate line of business (as deter-
mined under § 1.414(r)–3) satisfies the 
50-employee and notice requirements of 

§ 1.414(r–1(b)(2)(iv) (B) and (C), respec-
tively. 

(b) Fifty-employee requirement. A sepa-
rate line of business satisfies the 50-
employee requirement of § 1.414(r)–
1(b)(2)(iv)(B) for a testing year only if 
on each day of the testing year there 
are at least 50 employees who provide 
services to the separate line of business 
for the testing year and do not provide 
services to any other separate line of 
business of the employer for the test-
ing year within the meaning of 
§ 1.414(r)–3(c)(5). For this purpose, all 
employees of the employer are taken 
into account (including collectively 
bargained employees), except employ-
ees described in § 1.414(q)–1, Q&A–
9(g)(i.e., the same employees, subject 
to certain modifications, who are ex-
cluded in determining the number of 
employees in the top-paid group under 
section 414(q)(4)). 

(c) Notice requirement—(1) General 
rule. A separate line of business satis-
fies the notice requirement of § 1.414(r)–
1(b)(2)(iv)(C) for a testing year only if 
the employer notifies the Secretary 
that it treats itself as operating quali-
fied separate lines of business for the 
testing year in accordance with 
§ 1.414(r)–1(b). The employer’s notice for 
the testing year must specify each of 
the qualified separate lines of business 
operated by the employer and the sec-
tion or sections of the Code to be ap-
plied on a qualified-separate-line-of-
business basis. See § 1.414(r)–1(c). The 
employer’s notice must take the form, 
must be filed at the time and the place, 
and must contain any additional infor-
mation prescribed by the Commis-
sioner in revenue procedures, notices, 
or other guidance of general applica-
bility. No other notice, whether actual 
or constructive, satisfies the require-
ment of this paragraph (c). 

(2) Effect of notice. Once an employer 
has provided the notice prescribed in 
this paragraph (c) for a testing year, 
and the time for filing the notice for 
the testing year has expired without 
its being modified, withdrawn, or re-
voked, the employer is deemed to have 
irrevocably elected to apply the re-
quirements of the section or sections of 
the Code specified in the notice sepa-
rately with respect to the employees of 
each qualified separate line of business 
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specified in the notice for all plan 
years that begin in the testing year. 
The Commissioner may, in revenue 
procedures, notices, or other guidance 
of general applicability, provide for ex-
ceptions to the rule in this paragraph 
(c)(2) as well as for the effect that will 
be given to the employer’s notice for 
purposes of any future testing year. 

[T.D. 8376, 56 FR 63446, Dec. 4, 1991, as amend-
ed by T.D. 8548, 59 FR 32919, June 27, 1994]

§ 1.414(r)–5 Qualified separate line of 
business—administrative scrutiny 
requirement—safe harbors. 

(a) In general. A separate line of busi-
ness (as determined under § 1.414(r)–3 
satisfies the administrative scrutiny 
requirement of § 1.414(r)–1(b)(2)(iv)(D) 
for a testing year if the separate line of 
business satisfies any of the safe har-
bors in paragraphs (b) through (g) of 
this section for the testing year. The 
safe harbor in paragraph (b) of this sec-
tion implements the statutory safe 
harbor of section 414(r)(3). The safe har-
bors in paragraphs (c) through (g) of 
this section constitute the guidelines 
provided for under section 414(r)(2)(C). 
A separate line of business that does 
not satisfy any of the safe harbors in 
this section nonetheless satisfies the 
requirement of administrative scrutiny 
if the employer requests and receives 
an individual determination from the 
Commissioner under § 1.414(r)–6 that 
the separate line of business satisfies 
the requirement of administrative 
scrutiny. 

(b) Statutory safe harbor—(1) General 
rule. A separate line of business satis-
fies the safe harbor in this paragraph 
(b) for the testing year only if the high-
ly compensated employee percentage 
ratio of the separate line of business 
is— 

(i) At least 50 percent; and 
(ii) Non more than 200 percent. 
(2) Highly compensated employee per-

centage ratio. For purposes of this para-
graph (b), the highly compensated em-
ployee percentage ratio of a separate 
line of business is the fraction (ex-
pressed as a percentage), the numer-
ator of which is the percentage of the 
employees of the separate line of busi-
ness who are highly compensated em-
ployees, and the denominator of which 
is the percentage of all employees of 

the employer who are highly com-
pensated employees. 

(3) Employees taken into account. For 
purposes of this paragraph (b), the em-
ployees taken into account are the 
same employees who are taken into ac-
count for purposes of applying section 
410(b) with respect to the first testing 
day. For this purpose, employees de-
scribed in section 410 (b)(3) and (b)(4) 
are excluded. However, section 410(b)(4) 
is applied with reference to the lowest 
minimum age requirement applicable 
under any plan of the employer, and 
with reference to the lowest service re-
quirement applicable under any plan of 
the employer, as if all the plans were a 
single plan under § 1.410(b)–6(b)(2). The 
employees of the separate line of busi-
ness are determined by applying 
§ 1.414(r)–7 to the employees taken into 
account under this paragraph (b)(3). An 
employee is treated as a highly com-
pensated employee for purposes of this 
paragraph (b) if the employee is treated 
as a highly compensated employee for 
purposes of applying section 410(b) with 
respect to the first testing day. For the 
definition of ‘‘first testing day,’’ see 
§ 1.414(r)–11(b)(7). 

(4) Ten-percent exception. A separate 
line of business is deemed to satisfy 
paragraph (b)(1)(i) of this section for 
the testing year if at least 10 percent of 
all highly compensated employees of 
the employer provide services to the 
separate line of business during the 
testing year and do not provide serv-
ices to any other separate line of busi-
ness of the employer during the testing 
year within the meaning of § 1.414(r)–
3(c)(5). 

(5) Determination based on preceding 
testing year. A separate line of business 
that satisfied this safe harbor for the 
immediately preceding testing year 
(without taking into account the spe-
cial rule in this paragraph (b)(5)) is 
deemed to satisfy the safe harbor for 
the current testing year. The preceding 
sentence applies to a separate line of 
business only if the employer des-
ignated the same line of business in the 
immediately preceding testing year as 
in the current testing year and either— 

(i) The highly compensated employee 
percentage ratio of the separate line of 
business for the current testing year 
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